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The lionorable
The Secretury of the Navy

Dzer Hr, Sccrectarys

Reference is made to lottey dated Janusry 9, 19746 (file rafe- ‘
evence Pera-~7312-krw), with enclosure, from the Chief cf Yaval Persopnal,
requesting an advapce decision ~oncerning the plipgibility of & rpouse to
raccive &n- anvuity] under the provioicns of tho Surviver Benefit Plan,
10 U,8,C, 1447-1455, as edded by Public Law 92-425, cffrctive Septen-
ber 21, 1972, in the circunstancas deseriled, :

It is stated in the letter that the merber, vho is currently
cerving on active duty, and was a wildowey but without depuendent children
on the date of enactment of Public Law 92-423, subnitted a~n alcetion on
Decenber 15, 1972, to pravide coverapo on behalf of a natural parson with
en insurable interest under the proviciomns of 10 ©U,S,C, 1440(b), It
eppears that the nepber is contemplating vemarriespe and wishes to dea-
ignate his newly acquired spouse as beneficiary effective the date of
marriage provided that alie would be fully gyualified as of thet date as
o eldgible gpousc under the Plan to recelve & survivaor benefit ennuity
in the cvent of the member's death,

The Chief of Naval Personnel has exprensed the view that under the
provigions & 10 U,S,C,1450(f), the merher may, (&) retain his present ine
curable intaerest elagtion, or (b) change the insurable interest covaraogoe
in favor of the newly ecaulred apouse provided that such & changa is
subnttted within one year of the date of marviaga, TPurthevr, that sheuld
the member choose the aecond alternative pvoccdure, the Chief of Navel
Personnel arpresses the opinion theat such a chanpe of election would bLe
zffoctive upon receipt by the Navy; that it ceuld not be chenged at zany
future cdate, and that under the provisionc of 10 U,S.C, 1448(d) the nowvly
ancquired spouse would izuediately quallfy as aw alifiible ennuitant in
the event the rember dias in su active (uty ctatus, However, tha Chicf
of llavel Parsonnel indicatens thet thero is a cartaln glepvent of doubt
s to tho outcoae following & chuope of clection to provide covernge for
n opoune, Lif the wmerber is released to inactive Juty and then dics, but
prier to the lapse of Lwo years from the dete of marriage. e therefore
aska the folloving quentions:

1, If the newly acquired spouse was deemed to ba an
clipible annuitant under 19 U,S5.C, 1448(d), would she
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continvue as an eliyible annuinant in the event of hin
dezath regardleas of tue Jenpth of narriage?

2, Vould such spouze ceas:z to be an cldible
snnvitant on the date of his release froo active duty
until tee yeers fro- the date ol werviage, preasupposiog
that no child is born of the marviage?

»

’

In this xererd, the Chief of Xaval Persouncl tokes tie position
that in providing clizibilicy for an snnuity under 10 U,5,8, l448(d),
it appears veosonably clenr that Coapress incended to provide a
bencfit wiich was not availsble under the Retived Serviceman's TFemily
Vrotection Plan and &8 a result it appesrs reascaasble to conclude
that once a spounc qualifies as an clifsible annuitant under 19 U,S.C,
144%(d), suea ccverage chouid not be tcrminated Ly virtue of the
rember's voluntary or involuntary release frowm active duty, The wview
is alse expreesed that beecuse of the apparent czbilgulty of the law,
if. L8 cenceivable thut sueh & rueisber could changy his previously elected
insyrable intercet covercye in order to provide covereie for his newly
acquired cpousne, be voluntuarily or inveluntarily releagsed to inaciive
duty ond dle prios to the lzuse of two years fron the date of nsrriagre
wid neither tae insurable interect persen nor the spouse would qualify
ns an eligible beneficiary on hie death,

Subgection 1448(d) nf title 10, United States Code, provides:

"(d) If a nunber of an armad force dics on active
duty aftar he has Liecome entitled to vetired or retainer
pay, or after he has quslified for that pay cxcept that
e hae not egpplied for or been granted that paey, and his
spouse 1o cligible for dependercy and indermity conpen-
sation under saction 41ll(a) of title 38 in an amount that
is lees than the ennuity thu spouse would hiave reccived
under this subichapter £ it had applicd to thx mewber wien
he died, tiie Sacrctary concernud shall pay to the apouse
an wnnulty equal to the differcnce betsecn thnt ancunt of
compencation and 55 percent of the retired ov retusinev pay
to vhich the otherviase clizible apouse deocrihed in pec-
tion 1450(a) (1) of this title would have been entitled if
the menber had been entitled to that pay based upon nis
years of aevive serviece whon ne died,"

Tne leniclative hintory of the above-quoted provision indicetes

that at the onutdet 1t was recopnizced that wost if wot neariy nll
purvivors of active duty paroonnel rucaive souwe survivor henelfit
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peywents throurl the dependency and indexnity compensction progrsm admin-
fotercd by the Veterans Aidainistration, However, it wae further indicated
that such progran is weiplited in tenis of low-ranking and short-term
prrocnnel, As a reanlt, for those in cenior enlisted and officev grades and
loaper years of eervice, the level of avallable bencfits £al3 off gharply in
tarzs of ite velue a5 s Income replacernent,

Besed on that £inding, the Specinl Bubcomzittes on Burviver Benefllits
of the Curmmittec on Arwed Servicas, Houwsg of Pepresentavives, in 1te
Reyort, dated Oztoler 1, 1070 (H.A,S.C, 21-68), at poge 9505, recor.aonded
to the full Comittee that attention b given to inercesing the survivoy
benefit levels for these parsonnal,

1u discugsinyg subaectlon L440(d) on the floor of the llouse of
Represontativer at the time IWR, 10670 was being conaidared aad whiceh
beamie Publie Law $2-425, pepe B 9871, Copngressional Record, Outober 21,
1971, lepresentative Pike stuted in part that:

"A apecial cection of the bill provides thet in tha
case of porsonnsl still on setive duty who are eligible for
retirement on length of servieca whose potential ourvivor
ennedity vould be wore than the depondency and indemnity coa-
pensation pnid to suxvivors of active-duty paraonnel of like
grade &nd years of sayvice, & cupplenental annuity poyment
oufficlent to rmake up the difference would bo pold & ® #,

He sdded this gection bocause we did not want a sltuation to
occur where me Who rarains on active duty earns less sur~
vivor benefits than scomcbody who retired nt the seme grada
and vith tho sane yenrs of sorvico,"

In Report Ho. 92--1089, Comuitten on Armed Services, Unfted States
Benato, dated September 6, 1972, on pane 51, it is stated with respect
to subsection 14406(d) cthat:

" % & % the spousc of a service menber, who 1o
elipible to retire but dies on nctive duty, will be paid
55 percent of the merber'c esarned retived pay. The pay-
went will recognize that Dependency and Indesnity Cor-
pensation (DIC) may bhe payable by the Vererons Adeinistration
Ly ofEsatting cny DIC poyment from the 55 percent of vretired

pny‘ 1]

Baped on tho before-quoted matericl, 4t would appear that by in-
cluding ouch apecial provisions (10 U,5.C. 1448(d)) in Public Law 92-425,
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it wag the eipress intention of Congress to insure the fact that the
spouses of all active duty personnel shall cutomaticelly bo provided with
coverage in the event of the member's death whils serving on active duty,
vithout the necessity of having to specifically elect that coverage,

Thercfore, it is our view thict in the cese of a member to waenm the
Survivor Benefit Plen anplies, vwhio i5 uvnmavricd hut parries while carvinv
m active duty and then dlee wpile atill serving on that duty, such spouse
fhall autormatically be cntitled to a eurvivor btenefit amnuity without
regord to the length of marriege prior to the mexzber's death,

With regard to the questiona poked invelving & merber's death after
being voluntarlly or involuntarily placed in an inactive ctatus anid
entitled to raceive retived pay in the civcunstences previoualy descrived,
subosection 1440(a) of title 10, Unived States Code, provides {n pertiuent
party

"(a) The Plen applics to o person vho ie married or
has a dependent chlld vwhen he becomes entitled to retired
¢y reteiuer pay uulest he elacts nat to participate iu the
Plen before the firet day for which he 4o eligible for that
pPay. * % "

and in this cennection, cuhsect’on 1450(a) provides Za part:

"(n) Effcctive as of the first day after the death of
a8 person to vhonm ecction 1448 of thim title opplies, &
wonthly annuity undar asection 145) of thls title shall be
puid to—

"(1) the eligible widov or widover;"

For the purpose of the Survivor Denefit Plan, the terrm "widow §8
definad {n 10 U.5.C, 1447(3;, to meant

& K & tho surviving vife of a parson who, {f not married
to the person at the time he bacome cligibla for retired or
retoiner pay--

"(A) was parried to him for at least two
years fvsediately before his deatb; or

"(R) 1is the mother of ipsue by that
warriago."
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Genorally, the Jegislative history of the Survivor Dpnefit Plan
provices for zutonntic covayare fov a parsen who io parricd oy lias a
depeadeat c¢hild st the tima lLie becouss entitled to rotired or retoiner
pay unless he clects not to participate ‘u the Plan prior ro boconisg
«0 entitled to auch pay, Hoiever, once o pecber becouey eatitled to
that pay, ke o bouré by hin clection rade priecvy thereto, unless he falls
vwithin the epncific encuptions provided for in subsection 1450(f), °
governing aftew rorivenent parcvisses oy efter vetiverent pequiniticon ‘of
& depandent child er dependeat children, In this vernrd, it ic noted
that wndeyr certain of the proviciens of ceetion 1440(n), such vlections
nre final and conclusive, Rcuever, uatil thse wenben Locomes entcitled to
vecedve vetired or vetainer pay, such clections which he way have made
are avbulatory, that Lo, they my be changed and only the last cleceion
wode prior to beins ¢ntitled to retived or vetainey pay is binding ou the
nenbor at it 1o only at thrat tirza that the elzss of clipible ansuiltante

is pat,

Lesed on the spoctfic language of the befors-guoted provisions of
subsectior 1548(u) oznd ovorell purpose of the Suvvdvor Benefit Plan as
vraflecied in its 1cilulative ivistory, 1t 4 our wiew thet the tvo-yerr
Jivitaticn on the period of warsioge priov teo the doeth of the rerber
to vho:s the Plan spplica, aa previded iv 10 U,8,¢. 1447(5,(8), relates
oaly to ¢ warrione entered inte by a nextar after he her been volun-
tarily or involuuteriiy relecscd from active duty ond is entitled to
receive retired or roteiner pay,

Conpaquently, in tha gituation described, vwhero a wmerher to virom
the Plen applics de otill sorving on active duty, narrics and clects to
provida coverage {ovr a newly ccquived spouse, ie then veluntarily oz
involuntarily released to iwactive duty and entitlcd to retired or rew
teirer ypny and thea dies, it 15 our view thet such spouse would be fully
qualificd as en oclinible widew undar 10 U,8,C. 1450(e) (1) to receive
the moathly eurvivor benefit onnuity clected by the movber,

Your quactions arc &nowered accordingly,

Sincarely yours,
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